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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

TEZPUR, SONITPUR  

PRESENT : Smt. Jahnobi Hazarika, AJS 

                                     Judicial Magistrate First class 

                                     Tezpur, Sonitpur 

G.R. Case No. 2350/2014 

(U/S 147/148/447/323)  

State of Assam 

                                                         V/S  

1. Tezen Sarkar 

2. Obi Sarkar 

3. Bane Sarkar 

4. Ratan Sarkar 

5. Minu Sarkar 

6. Archana Sarkar 

                             

                                                                              ………. Accused. 

Charge framed on  : 17.04.2015 

Evidence recorded on  :  20-05-15, 30-06-15, 13-08-15, 29-09-15, 

       25-04-16 

Argument heard on  : 04.04.18 

Judgment delivered on : 08.05.18 

Advocate for the prosecution : Tapan Das, Ld. APP. 

Advocate for the accused : Ld. M. Islam. 
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J U D G M E N T  

1. The present case arose out of a FIR lodged by informant Bhim Chandra 

Mandal against the accused persons Tezen Sarkar, Obi Sarkar , Bane 

Sarkar , Ratan Sarkar , Minu Sarkar , Archana Sarkar alleging that on 

21.09.2014 at around 06.00 AM the informant went to his own land at 

Dalbari to tie his cow, the accused persons when obstructed him, he said 

that the land belongs to him; on which the accused raised hue and cry 

and armed with stick beat him. When he fell down, his brother Jyotish 

Mandal went to stop the accused persons but the accused persons beat 

him also. The accused by hiting the informant caused serious injury on his 

head. Hence this case. 

 

2. On receipt of the FIR, officer in charge of Dhekiajuli police station 

registered a case vide Dhekiajuli P.S. case no 584/14 under section 

147/148/447/325 of the Indian Penal Code (IPC) and endorsed the case 

for investigation. Accordingly investigating officer (I/O) launched the 

investigation of this case. On completion of investigation, I/O finally 

submitted the charge sheet against the accused U/S 147/148/447/323 of 

the IPC. 

 

3. Thereafter, cognizance was taken and summon was issued against the 

accused. On appearance of accused, relevant documents were furnished 

to him in view of Section 207 of the Criminal Procedure Code (Cr.P.C.). 

Then, on perusal of the materials on record and after hearing the learned 

counsels appearing for both the parties, prima-facie materials of offences 

under Sections 147/148/447/323 r/w Sec.149 of the IPC was found 

against the accused person, the particulars of said offences were read 

over and explained to the accused person. On being asked, accused 

pleaded not guilty and claimed to be tried. And accordingly a formal 

charge was framed against the accused persons. 

 

4. In support of its case, prosecution examined as many as 9 (nine) number 
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of witness and also exhibited document. The material witness was cross-

examined by the defense and thereafter the witness was discharged.  

 

5. Statement of the accused person U/S 313 of the Cr.P.C, is recorded which 

is of total denial. The defence declined to adduce any evidence. 

   

6. I have heard the arguments advanced by the learned A.P.P. and the 

learned counsel appearing for the accused persons, also perused the 

materials available in the record. 

 

7. Upon hearing and after perusal of the record, following point are 

formulated for proper adjudication of this case: 

 

A) Point no.1: Whether the accused persons on 21-09-2014 at around 6 

AM in furtherance of their common object used force over the 

informant and his brother and thereby committed an offence 

punishable u/s 147/149 of the IPC? 

B) Point no. 2: Whether the accused persons on the same date and 

time in furtherance of common object were found rioting with deadly 

weapons and thereby committed an offence punishable u/s 148/149 

of the IPC? 

C) Point no.3: Whether the accused persons on same date and time in 

furtherance of common object committed criminal trespass by 

entering into the land of the informant with intent to beat him and 

thereby committed an offence punishable U/S 447/149 of the IPC? 

D) Point no.4: Whether the accused persons in furtherance of common 

object on same date and time voluntarily caused hurt to informant 

and his brother and thereby committed an offence punishable u/s 

323/149 of IPC? 
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DISCUSSION DECISION AND REASONS THEREOF 

  

8. Now let me discuss the above formulated points on the basis of the 

evidences available on record. Point no.1 and 2 are taken up together for 

the sake of convenience. 

 

9. Point no.1: Whether the accused persons on 21-09-2014 at around 6 

AM in furtherance of their common object used force over the informant 

and his brother and thereby committed an offence punishable u/s 

147/149 of the IPC? 

 

10. Point no. 2: Whether the accused persons on the same date and time in 

furtherance of common object were found rioting with deadly weapons 

and thereby committed an offence punishable u/s 148/149 of the IPC? 

 

11. To prove an offence u/s 147 and 148 of IPC, one of the essential 

ingredients that need to be fulfilled is that the same must be done by an 

unlawful assembly. An unlawful assembly is defined u/s 141 of IPC and it 

states as follows; 

 

12. Sec 141: Unlawful Assembly- An assembly of five or more persons is 

designated an unlawful assembly; if the common object of the persons 

comprising that assembly is- 

  

 i) To overawe by criminal force, or show of criminal force 

 

ii) To resist the execution of any law, or any legal process; or 

 

iii) To commit any mischief for criminal trespass or other offence; or 

 

iv) By means of criminal force, or show of criminal force, to any person, 

to take or obtain any possession of any property, or to deprive any 
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person of the enjoyment of a right of way, or of the use of water or 

other incorporeal right of which he is in possession or enjoyment or 

enforce any right or supposed right; or 

 

v) By means of criminal force or show of criminal force,to compel any 

person to do what he is not legally bound to do, or to omit to do what 

he is legally entitled to do. 

 

13. The informant as PW1 stated in his FIR that the accused armed with lathi 

(stick) came raising hue and cry and beat him and in his evidence he 

stated that on 21-9-14 at about 6:00 AM when the informant went to tie 

his cows at his field the accused persons came with sticks. PW 3,4 also 

stated that the accused persons raising hue and cry went to the 

informants land armed with lathi (stick) they also added that the accused 

persons also carried dao with them. However PW2 stated that it was not 

informant’s cow but his cow which he went to tie in a land near the river. 

Thereafter the accused Tezen Sarkar asked him not to tie the cow in that 

land on which Jyotish Mandal PW3 went to beat accused Tezen and after 

that PW1 joined. Other prosecution witnesses has not stated anything 

regarding accused persons going towards informant’s land armed with 

lathi and dao. Moreover PW2 in his cross examination stated that it was 

the informant who was carrying stick and who crossed the river and 

fought with the accused persons. The witness brought by the prosecution 

placed the informant at fault instead of the accused person and the same 

has not been declared hostile by the prosecution side. 

 

14. Further the prosecution failed to adduce any evidence to prove that the 

accused formed an unlawful assembly. So, since it is not proved that the 

accused formed an unlawful assembly; naturally the offence u/s 147 and 

148 r/w section 149 is not made out against the accused persons. 

 

15. Hence point no.1 and 2 are decided in negative. 
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16. Point no.3: Whether the accused persons on same date and time in 

furtherance of common object committed criminal trespass by entering 

into the land of the informant with intent to beat him and thereby 

committed an offence punishable U/S 447/149 of the IPC? 

 

17. Sec 447 of IPC provides for punishment for criminal trespass which is 

mentioned in Sec 441 of IPC. The main ingredients of Sec 441 are as 

follows; 

 

18. The essential ingredients of Sec 441 are: 

 

19.  I) Entry into or upon property in the possession of another; 

 

II) If such entry is lawful, then unlawfully remaining upon such property; 

 

III) Such entry or unlawful remaining must be with intent- 

a) To commit an offence; or 

 

b) To intimidate, insult or annoy the person in possession of the 

property. 

 

20. PW 1 stated that he went to tie his cows on his land and it was then 

when the accused persons came to his land and beat him. For offence u/s 

447, it is important to prove that the property wherein the accused 

persons are alleged to have trespassed is the property of the informant. 

The informant has not adduced any land document to prove that the land 

where he went to tie his cow belongs to him. Even PW 6 in his cross 

examination stated that he has not seen any land document ascertaining 

as to who is the real owner of the land. Even the I/0 has not seized any 

land document to ascertain as to who is the real owner of the land. So 

there is nothing in the record to prove that the land belongs to the 
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informant. As such the prosecution failed to prove the guilt of the accused 

persons u/s 447 of the IPC. 

 

21. Hence, point no. 3 is decided in negative. 

 

22. Point no.4: Whether the accused persons in furtherance of common 

object on same date and time voluntarily caused hurt to informant and 

his brother and thereby committed an offence punishable u/s 323/149 of 

IPC? 

 

23. Sec. 323 of IPC provides for punishment for voluntarily causing hurt and 

Sec.319 defines hurt as ‘whoever causes bodily pain, disease or infirmity 

to any person is said to cause hurt.’ 

 

24. PW 1 in his evidence stated that the accused Obi Sarkar attacked him 

with lathi (stick) and accused Bane assaulted him with Chiprang (rod 

stick) and accused persons Ratan and Bikram hold his hands and Subhash 

assaulted him with lathi, Pratima pushed his wife when she tried to stop 

the accused persons and Archana and Tezen assaulted his brother PW3 

with leg and Gajen instigated the accused to beat and assault the 

informant and his family. However PW 3 stated that Bane assaulted Bhim 

with his sandal twice as a result of which Bhim sustained injuries in his 

hand whereas PW 1 stated that Bane assaulted him with Chiprang on his 

head and he sustained injuries on his head. PW2 further deposed that 

Tezen hit him in his head with a stick whereas PW1 stated that Tezen 

assaulted PW2 with leg. PW4 deposed that Bane hit PW1 with Chappal 

and PW8 deposed that Bane assaulted PW1 with Saboi bet. So there are 

vivid descriptions of the same incident which creates doubts as to which 

one of it is true since there cannot be different versions of the same 

incident. More interestingly PW2 stated that it was not the informant but 

he who went to tie his cow and the informant came across the river from 

the other side and fought with Tezen Sarkar. In the cross examination he 
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deposed that it was the informant and his other family members who 

assaulted the accused persons and his family. He has not seen any 

injuries upon the informant, his wife or his brother. PW8 on the other 

hand deposed in his cross examination that both the parties were injured. 

Even though the injury report shows simple injury caused by blunt object 

but the prosecution failed to adduce any evidence to prove that the same 

was caused by the accused persons. Even the prosecution witness himself 

deposed that it was the informant who assaulted and fought with the 

accused persons. 

 

25. Hence, point no.4 is decided in negative. 

 

26. From the above discussion I am of the opinion that the prosecution has 

failed to prove his case beyond reasonable doubt or to implicate the 

accused person guilty of offences u/s 147/148/447/323 r/w Sec. 149 of 

IPC. 

 

O R D E R 

 

27. In light of the above discussion, the accused persons Tezen Sarkar, Obi 

Sarkar , Bane Sarkar , Ratan Sarkar , Minu Sarkar , Archana Sarkar are 

acquitted of the charge leveled against them. 

 

28. Bail bond of the accused persons are extended for a further period of six 

months in view of Sec. 437 (A) of IPC. 

 

29. Given under the hand and seal of this court on this 8th day of May, 

2018 at Tezpur, Sonitpur. 

 

 (Smt. J. Hazarika) 
                                                                 Judicial Magistrate First Class 
                                                                               Tezpur, Sonitpur 
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APPENDIX 

 

A  WITNESS OF PROSECUTION: 

 

1. P.W.1:  Swapan kr. Maitri. 

 

2. P.W.2:  Tapan Maitri. 

 

3. P.W.3: Guru Das. 

 

4. P.W.4: Jagobandho Das. 

 

5. P.W.5: Dr. Kakoli Basumatary. 

 

6. P.W.6: A.S.I. Keshab Khanique. 

 

B  EXIBITS OF PROSECUTION:  

 

1. Exbt.1: FIR.  

 

2. Exbt.1 (1): Signature of the informant. 

 

3. Exbt.2: Examination Report of cow. 

 

4. Exbt.2 (1): Signature.  

 

5. Exbt.3: Sketch Map. 

 

6. Exbt.3 (1): Signature. 

 

7. Exbt.4: Chargesheet. 
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8. Exbt.4 (1): Signature. 

 

9.         Exbt.E: Picture of Injured Tapan Maitri. 

 

C  WITNESS OF DEFENCE: NIL 

 

D EXHIBITS OF DEFENCE: NIL 

 

 

 

 

 (Smt. J. Hazarika) 
                                                                  Judicial Magistrate First Class 
                                                                               Tezpur, Sonitpur 


